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March 12. 1996

YlAfAX

Rictwd M. Rollman
GABROY. ROLLMAN & BOSSE. P.C.
2195 Eat River ROid. Suite 20 I
Tucson, AZ 15718-6586

Michael F. Brown. City Manaler
CITY OF TUCSON
255 West Alameda
Tucson, AZ 85701

Re: glTT~ I it"'" y. tiD' QeTWiN in lilht of the
Telecommunications Act of 1996, and propoaal to resolve the partics'
differences

Gentlemen:

I've recently come on board. GST Telecom, IDe. 's Genen1 Counsel, and have bceD cbaraed
with mUc:ably tI')ina to reaolve the parties' dUpule in the above-reftRDCe lawsui~ which is now
before the Arizona Court ofAppeals. I understInd the .... have enPleel in vilorously
contested Udption, but: then: comes a time wIleD me parties sboulcllook at matters from both
sides aDd transcend their dift'elenccs. I rnpectftally I\IlIest that such time has arrived.

Viewing the dispute at its molt elenaentallevelt I undcrstaDd that GST Tucson Liptwave, Inc.
believed it nqotiated a non-exclusive, city-wide license requirinl a monthly payment equal to
two per cent (2%) ofGST's IfOSI TUCIOn-bucd revenue, but that die City views the license area
as more narrowly circumscribed. SipificantlYt U S West pays no franchise fee whatsoever.

I further understand that the City 11M offered GST a city-wiele licenselfi'lnchisc identical to the
same terms and coDdidons previously extended to Brooks Fiber Properties ofTuCJOn, Inc:.
(Brooks) and American Communication Services of Pima County, Inc. (ACS!), which are both
subjcct to • quarterly payment equal to five and one-halfper cenl (5.5%) of the licensee's
quarterly gross revenues within the City's corporate limits.
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Additionally, the Brooks and ACSI agreements require that the franchisee expressly waive any
and all objections to the reasonableness or leplity of any franchise provision, as well as provide
for renegotiation "in the event that any futUfC legislation shall atYect the ability of the City to
enforce any of the material terms" of these franchise agreements.

For your information, GST has Jiven careful consideration to accepting the City's ofTer, and, but
for the recently enacted Telecommunications Act of 1996 (Act), would be inclined to accept it
without qualification. That is, the Act exprcsaly mandates that State and local sovemment
authorities both manaae the public ri.bts-of-way and establish fair and reasonable compensation
from telecommunications providers "on a competitively neutral and nondiscriminatory basis,"
SsG. the Act at Section 253(c). For your convenience. I have attached a copy ofSection 253 in
its entirety.

More compellinllY, apIII't from esblblishiD.a DOIl-'waivabJe riahl to non-elixriminatory access to
public ripts-of-way, SectioJl2S3(c) also enpnden fcclaal qucstionjurisdiction before the U.S.
Distrid Court. (Note, for purpoIes ofn:view Md enforcement, Secti0ll2S3(d) reserves exclusive
jurisdiCtion to the FederaJ Conununicalioas CommiuiOll for violaUODI ofSc:ctions 2S3(a) and (b)
0.1". Discrimination UDder Secti0ll2S3(c:) amouats to a scptnte IDd distinct violation offcdcraJ
law, which thereby trium federal question jurisdiction in the U.S. District Court.)

To be sure, in allowilll U S West to pay DO ft'ancJUJe fcc and leaving GST with no alternative
other than a take-it-or-leavc.it offer at five and onc-halfpcr cent (5.5%), the City stands in overt
violation of the Act .

While it would not-a a matter of law and public policy....be bound by any fimchisc tenn or
condition that purports to waiw the City's violation oftbe Act-that is, illepl contract tenns and
provisions arc Dot entorceable-aST does DOC loot forward to more litiption to vindicate its
lepl rights.

Thust to resolve the pemest clift'enDces. GST propoteS (I) to immediately accept the so-called
Competitive Telecommunicaflioaa Lic:erde IFraDClUe the City his previously extended to Brooks
and ACSI IIDd (2) to drop its appeal, e8Ch pIIty to bar its own costs aad fees, 10 10Dl as (3) the
City -pees to achieve compIiIIICe with Secti0ll2S3(c) within a rasonlblc time fnme-say 60 to
90 days. To achieve such complilDcc. me City must adjust its &mcbise rate for OST, Brooks,
ACSI, and U S West, 10 that aI. telecommUDieations providers do.. business in Tucson pay the
same franchise rate. Additi..tly, the City must subject US West to substantially the same
liccnseJfranchiJe terms IIDd COIdtiODl impolCd on the other competitive telecommunications
compenies doiq butinetl in Tucson. Ifthe City should tiiI to achieve such compliance within
the agreed upon time frame, then OST would still have the option to seek relief&om the U.S.
District Court.
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GST views this proposal as a win-win outcome for everyone. GST moves on and gets down to
business and effective competition, and the City increases its revenue by bringing U S West into
compliance with the Act.

To facilitate this process, we respectfully request tbat the City respond to this otTer by Monday,
March 18, 1996. If the City docs not rcspcmd. we will consider the proposal rejected, and have
no apparent recourse other thaD to seek I'f:lief from the U.S. District Court.

Still. GST offers this proposal in the spirit ofa compromise settlement to resolve the current
litiSation and to avoid further legal proceedings. GST's president, Earl Kamsky, moreover, has
asked me to convey his reprds and to emphasize that we look forward to workil1l with the City
md achieving a prospero\1S relatiooship.

To achieve that end, I urge you to contact me at your earliest convenience so we can put this
matter behind us as expeditiously as possible.

Thank you.

v cry tnaly YO\D'S,

cc; EIlI K.IInsky
EricNeI80n
Si Schorr
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April 10. 1996

Bradford Detrick, Deputy
City Attorney

CITY OF TUCSON
255 West Alameda
Tucson. AZ 85701

Richard M. Rollman
GABROY. ROLLMAN 4l BOSSE, P.C.
2195 East River Road, Suite 201
Tucson, AI.. 85718·6586

Re: OS! IUC;saD Lilbtwaw, Inc. ,;, Cia oflueson

Gentlemen:

aST Tucson lilhtwave, Inc. (GST) hereby proposes to settle the abo"'e-referenced matter in
accordance with the followina tenns:

(1) With the exception noted below at item (2), GST will accept franchise
terms and conditions identical to Brooks Fiber and ACSl~

(:!) However, while acceplinl the BrookslACSI franchise terms and
conditions. GST expressly reser.·es the risht to later assert an)' and all
rights and ptivileacs it may have undcr the fedenll Telecommunications
Act of 1996, including. but not limited to, the right to pursue: every
available legal recourse arising under the Act in any administrative or
judicial fOnlm.

Exhibit <..:



This offer remains open for seven days from the datt hereof.

cc: Si Schorr
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April 19, 1996

J. Jeftrey Mayhook, General Counsel
GST TBLBCOM, INC.
4317 NE Thurston Way
Vancouver, Washington 96662

U:l,C-"OHI:

(5010) 577· f:JOQ

"....
(sao) 577·0717

RE: GSl TUcspn Lightwave y. City gf Tucson

Dear Jeff:

This is in response to your settlement proposal of April 10,
1996. The condition attached to your settlement proposal would
provide a more favorable franchise to GST than that provided to
Brooks Fiber and ACSI. Accordingly, the offer must be rejected by
the City of Tucson.

Sincerely,

GABROY, ~OLLMAN & BOSSB, P.C.

~.
RicharO M. Rollman

RMR./sb
cc: Bradford C. Detrick, Esq.
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